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SERVICE AND MAINTENANCE AGREEMENT

 (1)
TeleMessage, a company incorporated and registered in Delaware whose registered office is at 468 Great Road, Acton, MA 01720 ("TeleMessage").

(2)
[                              ], a company whose registered office is at [                                                     ] (the "User").
WHEREAS, TeleMessage manufactures, sells, and hosts messaging products and services;

WHEREAS, The User desires to utilize the TeleMessage service, as detailed in Exhibit A (the "Service") in accordance with the terms and conditions set forth in this Agreement; and 

WHEREAS, the terms and conditions found at http://www.telemessage.com/terms-conditions/, and the privacy statement related to the Service, found at http://www.telemessage.com/privacy-policy/ (respectively, the "Terms and Conditions" and the "Privacy Statement"), form an integral part of this Agreement; and 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, the parties agree as follows:

1. Scope of Engagement
Nothing in this Agreement shall be construed to grant the User any rights or license to manufacture, modify, duplicate, or otherwise copy or reproduce any of the products detailed in Exhibit A (the "Products") provided by TeleMessage.  Further, nothing herein shall be construed to grant the User any title, rights, or other interest, whether express or implied, in any of the Products, except as may be expressly provided herein. Please see more details in relation to license and other intellectual property provisions in the Terms and Conditions. 
2. Order and Supply of Products
a) Subject to Section 2(b) below, the User will pay TeleMessage for the provision of the Service to the User in accordance with the agreed upon prices listed and attached hereto as Exhibit B. The User shall make payments within 30 days of receipt of an invoice.
b) If the User does not pay an invoice when due, TeleMessage reserves the right to suspend the Service, provided however in all cases, that TeleMessage provides the User with at least five (5) business days notice of proposed suspension indicating in reasonable detail the basis for the proposed suspension.  

3. TeleMessage’s Obligations

TeleMessage shall:

a) Allow the User to use the Service pursuant to the terms of this Agreement and the Term and Conditions;

b) Provide the User with such technical information and advice relating to the Service (“Technical Materials”) as the User shall reasonably require to achieve the benefit of the Service.
c) Give the User reasonable notice of any change, addition, deletion, or otherwise in the Service covered by this Agreement.

d) It is of the essence of this Agreement that the Services be efficient and function to the User's reasonable satisfaction in full-time commercial operation in accordance with the terms of this Agreement.  In performing the Service, TeleMessage agrees to provide the necessary related interfaces, tools, and data for the User to provide fully functional and reliable Service in accordance with all applicable laws.

e) TeleMessage shall provide The User technical assistance as may be necessary for the User to use the Service.

4. The User shall comply with the Terms and Conditions as set out therein.

5. Confidentiality
a) The term “Confidential Information” shall mean and include the terms and conditions of this Agreement and any and all proprietary information and data furnished at any time by TeleMessage to the User, whether in oral, written, graphic, machine-readable or other tangible or intangible form and whether or not protected by patents or other trade secret protection laws, including, but not limited to, the Products, documents, system descriptions and manuals, algorithms, source codes, designs, flow-charts and source and object media and listings, technical and other data, prototypes, models, drawings, know-how, and manufacturing processes and specifications, business, financial and marketing data, plans and forecasts, and customer lists and information. All Confidential Information transmitted by TeleMessage to the User shall be treated by the User with the same care as such User would exercise in the handling of its own confidential and/or proprietary information, but not less than reasonable care.  Such User shall not disclose such Confidential Information to any person, employee, consultant and/or contractor unless it receives the prior written consent of TeleMessage and subject to such terms and conditions as TeleMessage.  Upon termination or cancellation of this Agreement for any reason, all such Confidential Information of TeleMessage shall be immediately returned to TeleMessage and the limitations and undertakings specified in this Section shall continue and remain in effect from the date of termination or expiration of this Agreement.  

b) Confidential Information shall not include information or matter that 

i.
was already known to the User prior to its disclosure by TeleMessage or is independently developed by the User, as demonstrated by reasonable and tangible evidence reasonably satisfactory to TeleMessage; 

ii.
has appeared in any printed publication or patent or shall become a part of the public knowledge except as a result of breach of this Agreement by the User; 

iii.
has been received by the User from another person or entity having no obligation to TeleMessage or its affiliates; or 

iv.
is approved in writing by TeleMessage for release by the recipient.
c) Notwithstanding anything to the contrary, the User acknowledges and confirms that any disclosure or use of Confidential Information in a manner inconsistent herewith may give rise to irreparable injury, which may not be adequately compensated by damages and, therefore, without derogating from or limiting any right, remedy or relief to which TeleMessage may be entitled to under this Agreement, by law or otherwise, in the event of a breach or threatened breach of this Agreement, TeleMessage shall be entitled to an injunction restraining the User from using or disclosing the Confidential Information and to that extent may initiate proceedings in any jurisdiction whatsoever
6. Limited Warranty 

a) TeleMessage warrants to the User that the Products shall be free of defects. TeleMessage shall provide technical support to the User in relation to the Products as set out in Exhibit C, provided that the User notifies TeleMessage within thirty (30) days of discovery of any non-conforming Product.  

b) THE WARRANTIES PROVIDED IN THIS SECTION CONSTITUTE TELEMESSAGE'S SOLE AND EXCLUSIVE LIABILITY FOR NON-CONFORMING PRODUCTS AND SERVICES AND SHALL CONSTITUTE THE USER’S SOLE AND EXCLUSIVE REMEDY FOR NON-CONFORMING PRODUCTS AND SERVICES.  THESE WARRANTIES ARE IN LIEU OF ALL OTHER WARRANTIES EXPRESS OR IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 

7. Miscellaneous Provisions

a) The governing law of the Agreement and settlement of disputes relating to this Agreement shall be as set out in the Terms and Conditions. 
b) The User is expressly prohibited from assigning or transferring this Agreement and any of the rights and obligations granted hereunder without the express advance written authorization of TeleMessage.
c) This Agreement shall be binding upon and shall inure to the benefit of and be enforceable by each of the parties, their respective successors, and permitted assigns.
d) This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which shall constitute one and the same instrument.

IN WITNESS HEREOF, the parties hereto have executed this Agreement the day and year first above written. 

	TeleMessage Inc.

Name:
______________________________
Title:
______________________________
Signature:





Date:






	The User:
____________________________________
Name:
______________________________

Title:
______________________________

Signature:





Date:









Exhibit A
Service and Products
Our Services are listed on the  TeleMessage website http://www.telemessage.com (the “Site”) and include the TeleMessage Mobile Applications, the TeleMessage Web Interface, TeleMessage Messaging Gateway, TeleMessage Outlook Plug-In, automation APIs, administration tools and such other products and services provided on and via the Site  (jointly and separately, the “Service“).
Exhibit B
Message Fees

	Monthly Volume
Messages per month
	First 500K
	Next 2M
	Next 2.5M
	Next 10M
	Above 15M

	SMS 

Outbound per message*
	$0.007
	$0.0055
	$0.0045
	$0.0035
	$0.0025

	SMS Unique/Vanity/Ported Outbound per message*
	$0.0075
	$0.006
	$0.005
	$0.004
	$0.003

	Short Codes SMS
Outbound per message*
	$0.015
	$0.012
	$0.010
	$0.008
	$0.007

	Voice/Fax Outbound
Per min / page
	$0.02
	$0.019
	$0.0182
	$0.0174
	$0.016

	IP/Email Outbound
Per message
	$0.001
	$0.0009
	$0.0008
	$0.0007
	$0.0006


 * All inbound non IP/Email messages charged $0.003 per message
	Additional Short Code Pricing

	One time Short Code filing fee for new programs

· Program briefs submitted to all carriers. 

· 8-10 weeks for provisioning, testing, and certification by carriers
	$1,500

	One time Short Code filing fee for porting existing programs
	$2,000

	Short Code fee
	$1,000 / month 

	Vanity Short Code fee
	$1,700 / month 

	Long code fee
	$1 / number for first 500 numbers

$0.5 / number for any additional number


	Additional Long Code Pricing

	One time Long Code setup fee
	Free for MRC customers

	Long Code porting fee
	$2,000

	Long Code fee
	$10 / number / month for first 10 numbers on  $49 / month package
$1 / number / month for up to 500 numbers

$0.5 / number / month for over 500 numbers


Monthly usage minimum for all plans is $99 – provides support and SLA 

Minimum Short Code contract order – 12 months

Minimum Long Code contract order – 6 months

Contact: salesUS@TeleMessage.com 

Exhibit C
Support

Support consists of handling of difficult technical questions, bugs and service outages.  All issues usually fall into the definition of Severity 1 through 4 on the Severity Code Chart.  

Table 1.  “Severity Codes”

	Trouble Severity Code
	Description
	Restoral Expectations
	Status Update Intervals
	Initial Response Time

	Sev1
	A "Catastrophic Error" means an error in the Products, which causes a complete (100%) loss of Service for 25% or more of Users.  
	4.0 hours
	60 mins

(Continual support through to resolution via conference bridge w/ 30 min updates on bridge)
	60 mins for notification and initial acknowledgement.

	Sev2
	A Non-Catastrophic Error in the Products that causes Users to be unable to send messages through the Service for 25% or more of the users. 

“Non-Catastrophic Error” means any unplanned outage that is not specifically classified as a Catastrophic Error
	6.0 hours
	2 hour
	60 mins

	Sev3
	A Non-Catastrophic Error in the Products that:  (i) has an impact on operational support or administrative tools / availability to Service or provision node but not considered to impact the Products; or (ii) causes less than 50% degradation of TeleMessage controlled response time.
	12.0 hours
	2 hour
	60 mins

	Sev4
	An Error in the Products that: (i) has minimal current impact on the User; and (ii) causes a malfunction of a non-essential Product feature.
	48 hours 


	48 Hours


	N/A
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